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DETAILED ACTION 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl^ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 1, 2, 5, 9, 10, 13, and 17-20 are finally rejected under 35 U.S.C. 103(a) as 
being unpatentable over Hiroshi et al. (JP1 0059364 as provided by applicant) and 
Boersma (2003/0052038). 

Re claim 1, Hiroshi discloses a container (abstract; fig 1-6) including three 
sidewalls with corners therebetween (fig 6), the sidewalls defining an internal space for 
storage of one item and a storage area, the shape of the storage area depending on the 
number of the sidewalls (fig 1-6); the sidewalls being foldable about the corners for ease 
of storage (fig 6); the sidewalls having an open base and an open top (fig 6); a pallet 
with a planar and solid top onto which the sidewalls can be placed (fig 1-6); and a 
sidewall of the container having one perforated line to enable the height of the sidewall 
to be varied, wherein the one perforated line is parallel to an edge of the base for 
folding; but does not disclose that each side wall has a perforated line. 

However, Boersma discloses a similar device (10; fig 1 1, 12, 13) including four 
sidewalls (26) with corners there between, the sidewalls defining an internal space for 
storage of an item; the sidewalls being foldable about the corners (72, 176; fig 13) for 
ease of storage (fig 11,12); the sidewalls having a base (19) and an open top (18); a 
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pallet (14) with a planar and solid top onto which the sidewalls can be placed (fig. 1 1 , 
12); each sidewall of the container having a perforated line (70, 170, 172) to enable the 
height of the sidewalls to be varied, wherein the perforated line is parallel to an edge of 
the base for folding (fig 11,12). Therefore, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the device in the 
Hiroshi reference, such each side wall has a perforated line, as suggested and taught 
by Boersma, for the purpose of improving the environment (paragraph 4) and for 
reducing volume of the container to allow the user to customize the device and its 
contents (paragraph 8). 

Re claim 2, Boersma discloses wherein the sidewalls are made of a material 
selected of cardboard (page 4, claim 2). 

Re claim 5, Boersma discloses that the sidewalls are foldable along the 
perforated line to vary the height of the sidewalls (fig 11, 12). 

Re claim 9, the combined references enable an item to be placed directly on the 
pallet. Furthermore, it has been held that a recitation with respect to the manner in 
which a claimed apparatus is intended to be employed does not differentiate the 
claimed apparatus from a prior art apparatus satisfying the claimed structural limitations. 
Ex parte Masham, 2 USPQ2d 1647 (1987). 

Re claim 13, Boersma discloses that the sidewalls and the pallet combine to form 
an open-top box (fig 1 1 ). 

Re claim 17, Boersma discloses a cover (16; fig 1 , 5) for the open top and the 
internal space. 
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Re claim 10, Boersma discloses wherein the cover is shaped to conform with the 
internal space defined by the sidewalls and comprises a cover top (90), and cover sides 
(92), the cover being adapted to be readily removable over the open top and beatable 
on an outer surface of the four sidewalls in the manner of a snug fit (paragraph 40). 
Furthermore, it has been held that the recitation that an element is "adapted to" perform 
a function is not a positive limitation but only requires the ability to so perform. It does 
not constitute a limitation in any patentable sense. In re Hutchison, 69 USPQ 138. 

Re claim 18, Hiroshi discloses three sidewalls with corners (abstract; fig 1-6) 
therebetween for use in a container wherein the sidewalls define an internal space for 
storage of one item and a storage area (fig 6), the sidewalls being foldable about the 
corners for ease of storage (fig 6), having an open base and an open top (fig 6), and a 
sidewall having one perforated line to enable the height of the sidewalls to be varied, 
wherein the perforated line is parallel to an edge of the base and the height of each 
perforated line above the edge of the base is capable of being set to conform with 
industrial standards for transportation boxes; but does not disclose that each side wall 
has a perforated line. 

However, Boersma discloses a similar device (10; fig 11, 12, 13) including four 
sidewalls (26) with corners there between, the sidewalls defining an internal space for 
storage of an item; the sidewalls being foldable about the corners (72, 176; fig 13) for 
ease of storage (fig 11,12); the sidewalls having a base (19) and an open top (18); a 
pallet (14) with a planar and solid top onto which the sidewalls can be placed (fig. 1 1 , 
12); each sidewall of the container having a perforated line (70, 170, 172) to enable the 



Application/Control Number: 10/539,682 Page 5 

Art Unit: 3728 

height of the sidewalls to be varied, wherein the perforated line Is parallel to an edge of 
the base for folding (fig 11,12). Therefore, It would have been obvious to one of 
ordinary skill In the art at the time the Invention was made to modify the device In the 
HIroshI reference, such each side wall has a perforated line, as suggested and taught 
by Boersma, for the purpose of Improving the environment (paragraph 4) and for 
reducing volume of the container 

Re claim 19, the combined references disclose a single standardized container 
(Boersma 10; HIroshI fig 1-6) that may be customized to meet the needs of different 
load and height requirements of objects to be stored and transported comprising the 
container. Furthermore, It has been held that a recitation with respect to the manner in 
which a claimed apparatus Is Intended to be employed does not differentiate the 
claimed apparatus from a prior art apparatus satisfying the claimed structural limitations. 
Ex parte Masham, 2 USPQ2d 1647 (1987). 

Re claim 20, the combined references disclose wherein the storage area has a 
rectangular shape (HIroshI fig 1-6). 

2. Claims 3, 11, and 12 are finally rejected under 35 U.S.C. 103(a) as being 
unpatentable over the combined references as applied to claim 2 above, and further in 
view of applicant's admitted prior art (with reference to claims 3, 1 1, and 12 in office 
action 10/24/08, applicant has not challenged the examiner's official notice; therefore, 
the official notice Is now considered admitted prior at. See MPEP 2144.03). 
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Re claim 3, the combined references do not disclose wherein the material is 
weather-resistant and the pallet material. However, applicant's admitted prior art 
discloses wherein the material is weather-resistant. Therefore, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to modify 
the device in the combined references, Including wherein the material is weather- 
resistant, as suggested and taught by applicant's admitted prior art, for the purpose of 
protecting the device from damage. 

3. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combined references as applied to claim 1 above, and further in view of Rose 
(6,119,929). 

Re claim 6, the combined references do not disclose wherein the sidewalls are 
shearable along the perforated line to vary the height of the sidewalls. However, Rose 
discloses a similar container (40; fig 4) with sidewalls (26, 28) and a perforated line (32); 
wherein the sidewalls are shearable ("a means for permitting the tearing" col. 15, line 8- 
32) along the perforated line to vary the height of the sidewalls. Therefore, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to modify the device in the combined references, such that the sidewalls are shearable 
along the perforated, as suggested and taught by Rose, for the purpose of varying the 
height of the sidewalls to conform to different storage items. 
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4. Claims 7, 8, 15, and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the combined references as applied to claim 1 above, and further in 
view of Lochmiller (4,383,609). 

Re claim 7, the combined references do not disclose wherein the top being of a 
length and width slightly greater than the corresponding dimensions of the sidewalls. 
However, Lochmiller discloses a container (40; fig 4, 6) with sidewalls (45, 46, 47, 48; 
col. 2, lines 12-13; fig. 4, 6); a pallet (10; col. 1, line 36; fig. 1, 6, 7, 9) with a planar and 
solid top; wherein the top (fig 1) being of a length and width slightly greater than the 
corresponding dimensions of the sidewalls (fig 9). Therefore, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to modify 
the device in the combined references, such that the top being of a length and width 
slightly greater than the corresponding dimensions of the sidewalls, as suggested and 
taught by Lochmiller, for the purpose of preventing the container from falling from the 
pallet by creating a larger pallet than the container. 

Re claim 8, Lochmiller discloses wherein a gap is formed between an outer edge 
of the four sidewalls and a peripheral edge of the top of the pallet (fig. 9). 

Re claims 15-16, Boersma and Lochmiller disclose that the top of the pallet 
forms a solid base for the sidewalls (respectively, fig 1 1 , 12; fig. 9, 10). 

5. Claims 2, 3, 11, and 12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over combined references as applied to claim 1 above, and further in view 
of Barnes et al. (3,968,895). 
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As to claims 2-3 and 11-12, the combined references disclose the claimed 
invention but do not disclose that the sidewalls are made of a plastic weather-resistant 
material or that the pallet is formed of a plastic weather-resistant material. However, 
Barnes et al. teaches a similar container 1 (fig. 1) including four sidewalls 1 1a-1 1c, 15, a 
cover 37, and a pallet 3 (fig. 1 ) wherein the sidewalls 1 1 a-11 c, 15 are made of a 
material consisting of plastics (col. 5, lines 30-41), wherein the material is weather- 
resistant (col. 5, lines 30-41); and the pallet 3 is formed of a material of plastics (col. 5, 
lines 30-41), wherein the material is weather resistant (col. 5, lines 30-41). Therefore, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the device in the combined references, such that the sidewalls and 
pallets are made of a plastic weather-resistant material, as suggested and taught by 
Barnes et al., in order for the container to be reused by being capable of withstanding 
damage from rough transporting conditions such as inclement weather and chemicals 
(col. 5, lines 30-41). 

Response to Arguments 

Applicant's arguments with respect to the claims have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW PERREAULT whose telephone number is 
(571 )270-5427. The examiner can normally be reached on Monday - Friday, 8:00 AM - 
5:00 PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu can be reached on (571 )272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 



Application/Control Number: 10/539,682 Page 10 

Art Unit: 3728 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/A. P./ 

Examiner, Art Unit 3728 



/J. Gregory Pickett/ 

Primary Examiner, Art Unit 3728 



